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PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Proposed Action: Amendment of section 309.3; addition of section 309.4
to Title 12 NYCRR.

Statutory authority: Workers’ Compensation Law, sections 117 and 141

Finding of necessity for emergency rule: Preservation of public safety
and general welfare.

Specific reasons underlying the finding of necessity: The amendment of
12 NYCRR 309.3 and addition of 309.4 is adopted as an emergency mea-
sure to ensure that there is no conflict between the Board’s current regula-
tory language and the recent Cisnero Third Department case (195 A.D.3d
1344). The case essentially expanded the definition of independent livery
drivers, and the Board is modifying the language of the regulation to
conform to this decision. The addition of section 309.4 also ensures that
premium is collected to cover the additional required coverage of the
expanded definition of independent livery drivers.

Subject: Independent Livery Drivers and Independent Livery Driver Fund.
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Purpose: To implement the Cisnero Appellate Division case (194 A.D.3d
1344).
Text of emergency/proposed rule: Paragraph (1) of subdivision (a) of sec-
tion 309.3 of Title 12 NYCRR is hereby amended to read as follows:

(a) Independent livery drivers.
(1) A livery driver is an independent livery driver when he or she is

licensed to drive a livery by the appropriate governing taxi and limousine
commission and is dispatched by an independent livery base with which
he or she is affiliated. An independent livery driver also includes a black
car operator when the black car operator is dispatched by an independent
livery base.

A new section 309.4 of Title 12 NYCRR is hereby added to read as
follows:

309.4 Annual contributions to the Fund.
(a) Annual contributions to the Fund by independent livery bases

calculated using the number of liveries affiliated with each livery base
pursuant to section 160-ccc of the Executive Law shall include indepen-
dent livery drivers as defined in subdivision (a) of section 309.3 of this
Title. Such calculation may be done at the discretion of the Fund using a
per ride surcharge.

This notice is intended: to serve as both a notice of emergency adoption
and a notice of proposed rule making. The emergency rule will expire
March 12, 2022.

Text of rule and any required statements and analyses may be obtained
from: Heather MacMaster, NYS Workers’ Compensation Board, Office of
General Counsel, 328 State Street, Schenectady, NY 12305, (518) 486-
9564, email: regulations@wcb.n.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 60 days after publication of this
notice.

This rule was not under consideration at the time this agency submitted
its Regulatory Agenda for publication in the Register.

Regulatory Impact Statement
1. Statutory authority: Workers’ Compensation Law (WCL) § 117(1)

and 142 authorizes the Chair of the Workers’ Compensation Board (Board)
to adopt reasonable rules consistent with, and supplemental to, the provi-
sions of the WCL.

2. Legislative objectives: The emergency adoption and permanent pro-
posal seeks to implement the recent Third Department Appellate Division
case, Cisnero v. Independent Livery Driver Benefit Fund, 195 A.D. 3D
(Cisnero), which expanded the definition of independent livery driver.

3. Needs and benefits: The emergency adoption and permanent pro-
posal is necessary to ensure that there is no conflict between the Cisnero
decision and the current regulatory language, and to ensure that premium
is collected to account for the additional coverage by the Independent
Livery Driver Benefit Fund for this expanded definition. Conforming to
the recent decision should decrease litigation and confusion surrounding
this issue.

4. Costs: The Board anticipates that there will be a slight increased cost
associated with the regulation since it expands the definition of indepen-
dent livery driver to include Black Car Drivers when that driver is injured
on a livery call, and the addition of section 309.4 also accounts for this by
ensuring that additional premium can be collected for this additional
coverage.

5. Local government mandates: The proposed amendments do not
impose any additional program, service, duty, or responsibility upon any
county, city, town, village, school district, fire district, or other special
district.

6. Paperwork: There is no specific paperwork associated with this emer-
gency adoption and proposal – it expands the definition of independent
livery driver to conform to the Cisnero case.

7. Duplication: The proposal does not duplicate other regulatory
initiatives.

8. Alternatives: An alternative would be to leave the current regulations
in place and not update the regulatory language to conform to the Cisnero
decision and leave the conflict in the regulatory language. However, this
would leave a conflict between the regulation and the Appellate Division,
and could lead to increased litigation and confusion.

9. Federal standards: There are no applicable federal standards.
10. Compliance schedule: The emergency adoption takes effect im-

mediately upon filing to ensure that the conflict is resolved.

Regulatory Flexibility Analysis
1. Effect of rule
The emergency adoption and permanent proposal seeks to implement

the recent Third Department Appellate Division case, Cisnero v. Indepen-
dent Livery Driver Benefit Fund, 195 A.D. 3D (Cisnero), which expanded
the definition of independent livery driver.

2. Compliance requirements

The expanded definition of independent livery driver includes a Black
Car Driver when that driver is injured on a livery call. This requires these
individuals to be covered for workers’ compensation insurance.

3. Professional services
It is believed that no professional services will be needed by small busi-

nesses or local governments to comply with this emergency adoption and
proposal.

4. Compliance costs
Compliance with the proposed regulations may slightly increase

compliance costs on small businesses or local governments who are
employers, since it expands the definition of independent livery driver to
include Black Car Drivers when that driver is injured on a livery call, and
the addition of section 309.4 also accounts for this by ensuring that ad-
ditional premium can be collected for this additional coverage.

5. Economic and technological feasibility
Compliance with the proposal is economically and technologically

feasible for small businesses and local governments, because this emer-
gency adoption and proposal simply expands the definition of independent
livery driver.

6. Minimizing adverse impact
The emergency adoption and proposal is being filed to ensure that the

recent Appellate Division case (Cisnero) is implemented and no conflict in
the regulation exists and to avoid confusion and potential litigation.

7. Small business and local government participation
The Board does not have a small employer or municipality database but

has sent an electronic communication describing the proposal to 4,634
subscribers (self-insured employers) for Board updates.

The Board will also duly consider all public comments received from
small businesses or local governments during the public comment period.

Rural Area Flexibility Analysis
1. Types and estimated numbers of rural areas
The emergency adoption and proposed rulemaking affects any employ-

ers of and independent livery drivers in all areas of New York State, includ-
ing rural areas.

2. Reporting, recordkeeping and other compliance requirements; and
professional services

The same compliance and recordkeeping requirements apply to rural
areas as metropolitan ones. The expanded definition of independent livery
driver includes a Black Car Driver when that driver is injured on a livery
call. This requires these individuals to be covered for workers’ compensa-
tion insurance.

No special professional services should be required by rural or any
other areas.

3. Costs
The Board anticipates the proposed regulations may slightly increase

compliance costs for employers, since it expands the definition of inde-
pendent livery driver to include Black Car Drivers when that driver is
injured on a livery call, and the addition of section 309.4 also accounts for
this by ensuring that additional premium can be collected for this ad-
ditional coverage.

4. Minimizing adverse impact
The emergency adoption is being filed to ensure that the recent Appel-

late Division case (Cisnero) is implemented and no conflict in the regula-
tion exists and to avoid confusion and potential litigation.

5. Rural area participation
The Board will duly consider all public comments received from rural

areas during the public comment period.

Job Impact Statement
A Job Impact Statement is not required because the emergency adoption
and proposal will not have any impact on jobs or employment
opportunities. The emergency adoption and proposal is updating the
regulation to conform to a recent Third Department Appellate Division
Case.
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